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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

Date: August 1, 2006
Time: 9:00 a.m.
Judge: Hon. William H. Alsup

In re GRAND JURY SUBPOENA, dated ) No. CR 06-90064 WHA

February 1, 2006, )
)
) UNITED STATES’ REPLY TO
) SUBPOENAED PARTY’S ANSWER TO

JOSHUA WOLF, ) ORDER TO SHOW CAUSE RE CIVIL
) CONTEMPT
Subpoenaed Party. )

)
)
)
)

L INTRODUCTION

On July 20, 2006, the parties appeared before the Court for a hearing on an Order to
Show Cause why witness Joshua Wolf (“Wolf”) should not be held in civil contempt and
imprisoned for his refusal to comply with a valid grand jury subpoena. The Court began the
hearing and then continued it to August 1, 2006. The Court requested the government to address
the following issues prior to the next hearing:

l. Will the United States grant Wolf immunity?
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2. Assuming the United States grants Wolf immunity, can Wolf continue to refuse to

comply with the subpoena based upon an alleged fear of state prosecution?

3. Can Wolf assert a privilege under the Fifth Amendment pursuant to the “act of

production” doctrine?

4. What is the government’s response to Wolf’s argument that the United States did

not comply with 28 C.F.R. § 50.10?

In addition to the above specific questions, the Court invited the United States to respond
to any other issues raised in Wolf’s Answer to OSC Re: Contempt.

III. UNITED STATES’ RESPONSES TO COURT’S QUESTIONS AND TO WOLF’S

ANSWER

A. Immunity for Wolf

As of this filing, the United States has not yet decided whether to seek an order granting
Wolf immunity.

Regardless, even if the United States decides to do so, the United States respectfully
submits that Wolf has not yet met his burden to establish a legitimate fear of prosecution. The
Fifth Amendment privilege is validly invoked only where there are “substantial hazards of self-
incrimination that are real and appreciable, not merely imaginary and unsubstantial." United
States v. Brown, 918 F.2d 82, 84 (9" Cir. 1990) (citations and internal quotations omitted).
Obviously, only the Court has analyzed the in camera material Wolf filed, but based upon the
description at the last hearing, it does not appear as if Wolf submitted the actual unpublished
video footage at issue. To the extent the material reviewed by the Court is not the actual
material requested in the grand jury subpoena, the United States submits that he has not met his
burden. In other words, the Court can only truly evaluate whether the unpublished video footage
constitutes substantial hazards of self-incrimination that are real and appreciable if Wolf submits
it to the Court.
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