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l. THE COURT SHOULD DENY THE GOVERNMENTOS REQUEST TO HAVE
MR. WOLF ANWSER THE CIVIL CONTEMPT CHARGESBECAUSE IT HAS
UNCEAL HANDS

The governrant has the burden of disprovitige existence of affi rmative defenses
actually raisedSee, e. g., United States v. Heardi63F.2d1331(9th Cir. 1977);cert.denied,
435 U.S. 1000, 98 S.Ct. 1656, 56 L.Ed.2d 90 (1908)ted Statess. Carrascq 537F.2d372
(9th Cir. 1976).

Thegovernnent seekgo hold Mr. Wolf in civil contenpt for allegedly &ling to follow
thelaw. A civil contenpt sanctionis remedial in natureandthe sanctionissueduponafinding
of civil contenpt is a judicial sanction that is msideredpartof a courts inherentauthorityto
enforce its judicial orders and decregsseCookv. Ochsner~oundationHospital 559 F.2d 270,
272 (5th Cir.1977).0Thaneasureof the courts powerin civil contenpt proceedingss
determined by the requirements of full remedial relief.OSeeMcComb 336 U.S. at 193, 69 S.Ct
at 500. Therefore, Mr. Wolf evokes this Cifds equitable power to deterenwhether the
governnent hasunclearhandsin theseproceedings.

A basic principal of equity ithat the party seeking equitable relief must come to the
courtwith cleanhands. OTheessencef this doctrine is that no person can obtain affirmtive
relief in equity with respect to atransaction in which he or she has been guilty of inequitable
conduct.OIn re Dodd 276 B.R. 817 (Bkrtcy.N.D.Ohio,200IJhe Supreme Court of the Unite

Statesexplainedn Precision Instrument Mfg. Co. v. famotive Maintenance Machinery Co.:

[H]e who comes into equity must come with clean hands. This maxim is far more than a
mere banality. It is a self-imposed ordinance that closes the doors of a court of equity to
one tainted with inequitableness or bad faith relative to the matter in which he seeks
relief, however improper may have been the behavior of thedefendantThatdoctrineis
rootedin the historicalconcep of court of equity as a vetie for affiratively enforcing
the requirements of conscience and good faith. This presuppose®fusalonits partto be
the abettor of iniquity. Thus while equity does notdemand thatits suitorsshallhaveled
blameless lives, asto other matters, it does requirethattheyshallhaveactedfairly and
without fraud or deceit as the controversyin issue.
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This maxim necessarily gives wide rangeth® equity courts useof discretionin
refusingto aid the uncleanlitigant. It is not bound by fanula or restrained by any
limitation thattendsto trammelthe free and just exercise of discretion. Accordingly
misconduct need not necessarily have beeuciia natureasto be punishableasa
crime or as to justify legal proceedings of any character. Any willful act concerning the
cause of action which rightfully can be s&dransgresgquitabé standard®f conduct
is sufficientcausefor theinvocationof the maxim by the chancellor324U.S.806,814-
15, 65 S.Ct. 993, 997-98, 89 L.Ed. 1381 (1945).

The governrant has not substantively caired with thelaw in issuingthe grandjury
subpoena.See 28 C.F.R @ 50.10 (e) (No subpoenaymhe issued to any ember of the news
media or for the telephone toll records of angmber of the news media without the express
authorization of the fiorney General). IMorton v. Ruiz, 415U.S.199,94 S.Ct.1055,39
L.Ed.2d270(1974)the CourtstatedthatO[w]hergherights of individuals are affected, it is
incunmbent upon agencies to follow their own prdaees.Thisis soevenwheretheinternal
proceduresrepossiblymorerigorousthan otherwise would be required@z, 415U.S.at 235,
94 S.Ct. 1055see In re Williams, 766 F.Supp. at 371 n. 13 (citiRgiz ); Blanton, 534 F.Supp.
at 297 (same). In Ruiz, the Courtheldthat,befare the Bureauof Indian Affairs couldextinguish
Qhe entitlement of & otherwise eligible beneficiaries, it must comply, at a minimum, with its
own internalprocedures@oncerninghe publicaion of an Oextreety significant digibility
requirenent, affecting rights of needy Indian®Rdiz, 415 U.S. at 235, 94 S.Ct. 1055. TRéz
Courtconcludedhatthe publicatian requirenent was intended to confer a benefit on potentig
beneficiaries, and therefore declinediffirm the attempt of the Bureau of Indian Affairs to limit
the availability of generalssistancdenefitsbaseduponunpublidedeligibility requirenents.
Seeid. at 236, 94 S.Ct. 1055.

Thegovernnent hasinvokedthis CourtOsherent and statutory #uority to hold Mr.
Wolf in civil contenpt. For the governemt to seek an equitable remedy it must come to this
Court with clean hand. Because the government does not come to this Court with clean hands
the Court should deny the governments requestto hold Mr. Wolf to answer.

. THE GOVERNMENT CAN NOT MAKE OUT A PRIMA FACIE SHOWING OF

CIVIL CONTEMPT

|
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The government cannot prove that: 1) the grandjury subpoenavas authorizedoy the
United StatesAttorney General2) thatthe materialssoughtin this criminal casess not
peripheralponessentialpr speculativenformation. 28 C.F.R. & 50.10(f)(1); 3) that the
information sought is not already in the govermds possession; andhgtthe witnesshas
failed to comply with the request. See In the Matter of Battaglia v. United Sates, 653 F.2d 419,
422 (9" Cir. 1981).
A. The Grand Jury Subpoena Was Not Authorizd By The United States Attorney
General

Thegovernnent hasnot obtainedthe authorizaion of the United Statestforney Genera
before issuing the subpoenaatwurnalistin violation of 28 C.F.R = 50.10 (e). Congress has
delegated to Justice Department the power to give meaningto statubry provisionsandto
promulgate standards, regulations adopted byickiBepartnent in exerciseof thatdelegated
authority has the force of law, atitky are bound by their own regulatioBge U.S. v. Krieger
773 F.Supp. 580, 584-585 (S.D.N.Y.1991)S. v. Blanton534 F.Supp.295, 297 (S.D. Fla.
1982) [governmant must follow the Depement of Justice guidelinesgf. In re Williams, 766
F.Suppat 371 (statingthatthe courthadOconsidedCGhe Guidelinesin arriving atthe decision
to quash a grand jury subpoena directed at a e@ortlobservingthat O[]t is manifestly clear
that the government has not dischargedhe obligationimposedby theseregulationsO)Therefore
Mr. Wolf can not be held in contempt because the first element of the prianfacie showing of
civil contempt can not be met at this stage of the proceedings.*

B. The Govemment Can Not Demonstrae That The RecordsSoughtAre

Particularly RelevantTo Its Specificlnvestigation Pursuant To Rule 17(C).

! The government will argue In re: Grand Jury Subpoena, Judith Mille397 F.3d964,
975 (D.C. Cir. 2005) which has no precedential value to the Ninth Circuit, but more importantly
it is distinguishable because the court fourat the special counsel had gaied with the
guidelines.Id. at1152.
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The governrent has a Oparticularized ned@ceO standard under Fed.R.CIif(c)
because of the First Ameneémt concerns indged in subpenaing tle information froma
journalist. See, R. Enterpriseg98U.S.at 304 (decliningto addressvhetherthereis a
Oparticularized relevanceO standard under rula & Grand Jury Subpoen829 F.2d at 1296

1301 (applying heightened scrutiny in Ruled#alance because of First Amendment

concerns). Thegovernnent is allegedlyinvesigating a possible crimmunder 18 U.S.C. | 844(f).

The government admits that it has obtained Mr. Wolf®recordigs of the July 8 protest
activityQ FiniganO®Dec. 2:4-5. The government has argued that it is seeking peripheral, or
speculative information in violation of the law.? See, HearingTranscrpt beforeMaria Elena
Janes, 11:19-25. The reason the goveentris arguingbasedn speculativenformation is
because it has failed to exhaust all other sources based on the recaydhey do have &ore
seeking information from Mr. Wolf. The governnent canlearnwhatMr. Wolf knowsby
replicating Mr. WolfOsknowledge, e.g., speaking to witnesses ideietifin the edited video tape
speaking with the SFPD and reviewing the prelary hearing in state court of people being
prosecuted for the July 8, 2005 everfise Zerilli v. Smith, 656 F.2d 705, 712-14 (D.C. Cir.
1981); United Statess. Ahn, 231 F.3d 26, 37 (D.C. Cir. 200@areyv. Hume 492F.2d631,
636-37(D.C. Cir. 1974);28 C.F.Ra 50.10[emphasking the balancing of the need for the
evidenceandexhaustiorof alterrative sources]. The subpoenas not particularlyrelevantto the
investigation of 18 U.S.C. | 844(f) in there®ais in violation of Rule 17(c) becausehe
governnent already has the recording and it hasexhausted alternative sources before tryir

to infringe on Mr. Wolf® First Amendment rights.

2 OIn criminal cases, there should be reasonable grounds to
believe, based on information obtained from nonmedia sources,
that a crime has occurred, and that the information sought is
essential to a successful investigation-particularly with
reference to establishing guilt or innocence. The subpoena
should not be used to obtain peripheral, nonessential, or
speculative information.O 28 C.F.R. & 50.10(f)(1).
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C. The Government Admits As It Must That It Already HasIn Its Possession
The Information Being Sought

Under Federal Rule of Crimal Procedurd 7(c),a subpoendhatis unreasonabland
oppressive is unenforceable. The subpoenasitéke isoppressive. The government has the
published video footadethe state police report, the help of the stateinvestigatorsandnow has
the state prelitnary hearing transcripts @fhat occurred on July 8, 2005. There is no
compelling reason for the prosecutor to cast his fishing line in MovantOs pool that is protected
theFirst Amendnent. Thegovernmentanlearn what Mr. Wolf knows by replicating Mr.
WolfOknowledgeg.g.,speakingo witnessesdentifiedin the edited video tape, speaking wit
the SFPD and reviewing the preliminary hearing transcriptan statecriminal proceedingsSee
Zerilli v. Smith, 656 F.2d 705, 712-14 (D.C. Cir. 198WUnited Statesy. Ahn, 231 F.3d 26, 37
(D.C. Cir. 2000)Careyv. Hume 492 F.2d 631, 636-37 (D.C. Cir. 1974); 28 C.F.R © 50.10
[emphasizing the balancing of the need for év@enceandexhaustiorof alternative sources).

A civil litigant® ability to overcome journalistsOqualified First Amendment privilege
should be the exception not the rule, andarareexceptionatthat. Olndeed, if thprivilege does
not prevail in all but the most exceptional cases, its value will be substantially dimished.
Unless potential sources are confident that compelled disclosure is unlikely, they will be
reluctant to disclose any confidential information to reporters.O Zerilli v. Smith, 656 F.2d 705,
712 (D.C. Cir. 1981). QR]outine court-compelled disclosureof reseach materials poses a
seriougthreatto thevitality of the newsgathering processShoen v. Shoed8 F.3d 412, 416
(9th Cir. 1995) ghoen Il). SeealsoMitchell, 37 Cal. 3d at277.

At aminimum, the qualified First Amendment privilege requires that all alternative

source®f informationbe exhaustedbeforethe privilege has been overcerand a subpoenaan

by
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be directed at a journalist. OThe values rasidehe protectionof the confidential sources of
newsnen certainly point towards compelled disgire from the newsman himself as normally
the end, and not the beginning, of the inquir¢.&ey v. Hume492 F.2d 631, 638 (D.C. Cir.
1972). This obligationto exhaustll alternativesources my not be ignored sipty because of g
fear that it would be Qime-consuning, costly,andunproductive.XZerilli, 656 F.2d 705. Becau
the plaintiff in this casehasnot exhausted all alternaé sources of the infamation they seek,
they cannot overcome the qualified privilege.

The Ninth U.S. Circuit Court of Appeals has heldthatO[o]ncehe privilege is properly
invoked,the burdenshiftsto therequestingpartyto demonstrate a sufficiently compelling need
for the journalist@ materials to overcome the privilege. At a minimum this requiresa showing
that the information sought it obtainablefrom anothersourceOShoen |, 5 F.3d at 1296

(enmphasisadded). Evenwherenonconfidentialinformationis atissue the Ninth CircuitOs test

for overcoming the qualified pilege requires exhaustiorshoen 1] 48 F.3dat416.5 Requeste
material must be O(1) unavalite despiteexhaustiorof all reasonable aternative sources; (2)
noncumulative; and (3) clearly relevantto animportantissuein the case. We notethatthere
must be a showing of actual relevance; a shgwf potentialrelevancewill notsuffice.Old.
The U.S. Deartnent of Justice guidelines fassuancef subpoenato the newsmediarequire
that Qa]ll reasonable alternativeattemptsshouldbe made to obtain information from alternative
sources before considering issyia subpoenao a memberof the news media.0 28 C.F.R. a
50.10 (b).

Courtsthathaveaddressethe exhaustiorrequirenent of thequalified privilege have

appliedit very strictly. In Shoen |the Ninth Circuit held thahe privilegehadnotbeen

® Finigan Dec.

Uy
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overcone because ond the parties had not bedeposed, although he had been egnvith
Qwritten interrogatories which produced uninformative answers.O 5 F.23d1296. OVitten
interrogatories are rarely, if ever, an adequate substitute for a deposition when the goal is
discovery ofa witnessO retection of conversations.@d. at 1297. IrZerilli, the D.C. Circuit
found that the privilege had not been overcome becauseédentified withessedadnot been

deposed. 656 F.3d at 125-6.

At the very least, they could have deposedthe four enployeeswho had the
greatesknowledgeaboutthelogs It is quite possible that interviewing these four
individuals could have shed further light on the questionwhetherthe Justice
Department was responsible for the leaks. Nor can appellants escape their
obligationto exhaustalternativesbecausehey were willing to accept the Justice
Department's statement that an interna investigation had not revealed any
wrongdoing by employees. Permitting this kind of gamesmanship would poorly
serve the First Amendment values at stake here.
Id. The cout noted that Othetaking of as many as 60 depositionsmight be a reasonabl
prerequisite to compelled disclosure.O Id. at 714 (citing Carey, 492 F.2d at 639). Seealso Star
Editorial v. U.S.District Court, 7 F.3d 856,861 (9th Cir. 1993)(finding privilege overcome only
when all non-confidentialsourceshad beendeposed)New York TimesCo. v. Gonzales 2005
WL 42791147 (Privilege not overcone when Othegovernmenthastacitly acknowledgedhatit
possesses the wherewithal to search its own internal records.Q; Conditv. National Enquirer, 289
F.Supp.2d1175, 1180 (E.D.Cal. 2003) (OPaintiff is not required to depose everyone in the
Justice department to locate the source, but plaintiff must make some reasonable attempt to
exhaust that alternative source.Q; Rogersv. HomeShoppingNetwork 73 F.Supp.2d.140,1145-
6 (C.D.Cd. 1999) (Privilege not overcome despite ten depositions, including all eyewitnesses,
because other potential witnesses on the premisesor with knowledgenot deposed)food Lion,

1996 WL 575946, 2 (Privilege not overcome when plaintiff had access to more than 100

8
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identified witnesses and requested discovery of newsmedia recordsto find discrepancies).os
AngelesMemorial ColiseumCommssion v. National Football League 89 F.R.D. 489, 494
(C.D.Cal.1981)(Privilegenot overcone whererequestingparty failed to showexhaustion) But
seeAnti-Defamation_eaguev. SuperiorCourt, 67 Cal.App.4th1072,1095(Cal. Ct. App. 1998)
(Finding exhaustionafter defendantsnamed sourcesand one other withessdeposed put not

requiring further discovery frorgovernnent agencyhat was the source of leaked infation).

Thegovernnent in this casehasfailed to exhaust all alternative sources of obtaining th
needed informtion, so the non-party journalistalified First Amendment privilege to prevent
disclosure of their confidentigources has not been overaeand OSC re: civil contgmh
should be denied.

D. The Govemment Admits Having Mr. WolfOsRecording And Mr. Wolf Has
Asserted His First, Fouth, and Fifth Amendment Right Against Self hcrimination As A
defense To Compliance

1 Fifth Amendment Right Against Self Incrimination

Mr. Wolf has asserted his Fifth Amendment Right against self incrimination at the June
15, 2006 court hearing and grand jury procegsl of said date. Mr. WIf once agairthrough
counselinvokeshis Fifth Amendnent Right against self incrimation in this pleading. Mr.
Wolf has submitted for in camera review the foundational basis for involg the Fifth
Amendment. The Fifth Amendment privilege against compelled self-incrimination is rooted in
the federal Constitution and a defense to a granfliry subpoenaBranzburg 408 U.S. at 689-90
92 S.Ct. 2646.

2. Fourth Amendment Right

Q
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Mr. Wolf is entitled to protection under the Fourth Amendment. The Fourth Amendment
requiresthattherequesfor the production of docuamts bysubpoendereasonablandnot
oppressive A grandjury cannotconpel produdion of documents timugha subpoenaluces
tecumif that production is unreasonableappressive. Federal Rule of Cimal
Procedurel7(c); U.S.v. United StateDistrict Court, 238 F2d 713 (4th Cir. 195&)ert denied,
352 US 981 (1957). O[l]t is beyond itdliatthe touchstonef [the courtObanalysis under the
Fourth Amendment is always the reasonableniesdl the circumstances of the particular
governnental invasion...O JustiSandraDay OOConnodissentingn Atwater v. Lago Vista
532 U.S. 318, 360 (2001). A court should Oevaltre search or seizure under traditional
standards of reasonableness by assessingeonedlhand, the degree to whichit intrudesupon
anindividualOgrivacy and,on the other,the degeee to which it is needed for the promotionof
legitimate governmental interests.O See dso, Wyoming v. Houghtgrb26 U.S. 295, 300 (1999).

In the caseat bar,the governnent assertsincorrectly, that it is undisputedthatafire was
started beneath an SFPD patrol vehicle on 8uB004. In fact, videpostedon theinternet?
availableto the governnent, andin factalreadyobtainedby FBI SpecialAgentSuzanne
G. Solomon, shows bright red-orangesnmoke Bobviouslyfrom a snoke bomb, not burning foan
Phillowing from beside a piece of foam which apolice car is parked on top of. Other posted
videoshowsprotestergarryingthe foam, which was used as a sign. And the fact that police
carOfont wheelsdroveoverit putsthe lie to the claim that it in anyway immobilizedthe police
car. Itis only several inches high. No poloa burned. Not even slightly. It is unclear
whether any fom even burned. So the claiimat any fire was started Buaoh less started
deliberately, in circustances where two cowboylpe officers drove theicarata high rateof

speed through a crowd on a dark street, caysogle to drop what they were carrying and

4 The video is accessible at:
http://ia300117.us.archive.org/0/items/Josih& || EmpiresM ustFall/All EmpiresM ustFall.mov

—
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scatter for safety, then jumped out andthmirsandthe SFPDOswn admrission,started
swinging their batons indiscrimately, chokingone man and punching another Bis very much
disputed.

The governrentOs subpoena of video frapphotographer who submits his work to,
among other outlets, indymedia Bone of the groups the governemt has now outrageously and
bullyingly labeledaterroristorganizationbis a huge,andby its very nature, extregly chilling,
intrusion on hislibertiesin service ofan extremaly faint goverment interest b if one actually
takes the asserted interest at face value, which for the reasostated abow, one canro (Fairt
because (1) the evidence the government admitsto possessinghows that it has norigdiction
underl8U.S.C.; 844(f),(2) the SanFranciscdDistrict Attorneycanandis handlingthe matter,
and has recourse to local grand jury proceedings if she wants to use them, and (3) the
government admits that it is endeavoring to aid local police and a t@l prosecutiorba plain
misuse of the Grand Jury and \@bbnof Fed.R. Crim. P.Rule®6.

3. BranzburgOs First Amendment RulingdoesNot Preclude Rule 5010®0st-
Branzburg Ruling To Develop Federal Common-LawPrivileges

Three years after the 1975 Branzburgdecision, Congress enacted the Federal Rules
Evidence-iluding Rule 501, which governsidentiary givileges Rule 501 explicitly
establishes new standards thatmbitlexist when the Court decided Branzburgand Oauthorizes
federal courts to define new privileges by ipteting Ocommon law priptésE in thelight of
reasorandexperience.Oaffee v. Rdmond 518 U.S. 1, 8 (1996)(quoting Rule 501). As of
today, Oforty-ninestatesandthe District of Columbia, as wels federal courts and federal
governnent, support recognition of a privilegor reporters@onfidential sources.Oln Re:Grand
Jury SubpoenajudithMiller, 438 F.3d 1141, 1172 (D.C. Cir. 2006).

Accordingly, reason and experience demonstrate thatthe interestat stale hereareeven
more powerful than those affee. Even thought the case did nofpicate a constitutional
right, the Court in Jaffee recognizedhatthe psychotherapist@svilege serveO[t]hemental
healthof our citizenry,Quhich it characterized as Oa public godtranscenderimportance.O

518 U.S. at 11. But a reporterOs privilege fé$ter Amendment freedoms and serves the health
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of our democracy and the ability of our citizenry Qo make informed political, social, and
economic choices.O Zerilli v. Smith, 656 F.2d705,711(D.C. Cir. 1981).

Allowing prosecutors and grand juriesliumited ability to subpoena reporters for
unpublished raterial, such as a reporterOs draftsrtes, raises smilar problems. Journalist
would be less likely to create and retain detailed records of newsgathering, and sources will
speak much lessfreely in the face of such threat&ee Zerilli, 656 F.2dat712. Indeedthe
United States Deparent of Justice has regnized this dangemind adopteda policy and
guidelineto respect reporterOgrivilege. See 28 C.F.R.x2 50.10. The Guidelineadnonishes:

Because freedomf the press canemo bioader than the freedom of reporters to
investigateandreportthe news,the prosecutaal powerof the government shouldnotbe
used in such a way that it rairs a repderOsesponsibilityto coverasbroadlyas
possiblecontroversiapublicissues.This policy statenentis thusintendedto provide
protection for the news media from forms of compulsory process, whether civil or
criminal, which might impair the news gathering function.

The Third Circuit in Riley v. Chester, 612 F.2d 708 (3d. Cir. 1979) recognized a
reporterQOgrivilege underRule 501. OThestrongpublic policy which supports the unfettered
communication to t& pwblic of information, comment and opinion and the Constitutional
dimension of that policyexpresslyecognizedn Branzburg v. Hayedead us to conclude that
journalists have a federal common law privilegibgit qualified, to refuse to divulge their
sources.Qd. at 715.

With respect to unpublished infoation that dos not relate to the identity of a source
the Courtshouldfollow California Statelaw rea®ning in adopting a qualified privilege, which
requires the court to balance competing interests on a case-by-case basis. The Cdifornia
Supreme Court in Delaney v. Superior Cou(Kopetman) 50 Cd.3d 785, 96-97 summarized the
shield law: CBtated more simply, article |, section2(b) protectsa newsperson from being
adjudged in contempt for refusing to disclose either: (1) unpighed information, or (2) the
source of information, whether published or umplished.@®loreover,Ounpublishethformation§
includesOanewsperson®spublishd, nonconfidential eyewitness obgationsof anoccurrence
in apublic place.Qd. at 797. The California Supreme Court in Delaney went on to recognize

that in sone cases, aalendant night be able to justify piercing the shig&v if necesary to

1Y
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safeguard the defendantOs cortital fair trial rights.ld. at805. The defendant would first
haveto showa OreasonablgossibilityGhatthe information soughtwould materially assist his
defense.ld. at 808. The burden is on the cma defendant to ake that showingld. at 809.
The defendantOs showingudimesion more thanmere speculation.Qbid. If the defendant
meets the threshold requirement of showing a reasonable possibilibe informationwould assist
his defensethe courtmust thenbalancethe defendantOs and newspersonOs intdesis 809.
Onefactorto consideris whetherthereis analternativesourcefor information. 1d. at811-12.
Another factor to consider ishethertheinformationsoughtOgos to Othe heart of defendant(
case.00

In contrasto the balancingtestunderDelaney the California Supeme Court has ruled
thattheshieldlaw is absolutevhenthedistrict attorney seeks evidence freanmewsperson.
Miller v. Superior Cour{(1999) 21 Cal.4th 883, 887. The CourtMiller consideredand
rejected, the prosecutionOglaim that it had the right to conpel a newspersonQOs testim: ONor
may we convert an absolute into a qualified immunity merely becauseit isin accord with a
particular conception of the proper balancemMeen journalistsO rights and prosecutorOs
prerogativesThus,theabsolutenessf theimmunity embodiedin the shieldlaw only yieldsto a
conflicting federal or, perhapstateconstitutionakight. As explainedthereis nosuch
conflicting right presented in this casddat 901. Thus, the Court ruled that a newsperson
could not be held in contgahfor refusingto surrendeunpublishednformationsoughtby the
prosecutor.

The Ninth U.S. Circuit Gurt of Appeat hasalsorecognizecda qualifiedFirst
Amendment privilege. Shoen v. Shoeb F.3d1289,1292(9th Cir. 1993)(Shoen ). ORooteéh
the First Amendment, the privilege is arecognition thatsocietys interestin protectingthe
integrity of the newsgathering process, and isueing the free flow of infor@tion to the public
is an interest @f sufficient social importance to justify some incidental sacrifice of sources of
facts needeth the adrmistration of justice.O@ (quotingHerbert v. Lamlo, 441 U.S. 153
(1979) (Brennan, J., disnting (internal qudation omitted)). O\ civil defamation lawsuit is

important. But it is not the only thing that isimportant.O Id. at 1302(Kleinfeld, J., concurring).

13

SUBPOENAED PARTY®ANSWER TO OSC RE: CONTEMPT



© 00 N oo o B~ w N P

N NN N N N N N DN P P R R R R R R R
0o ~N o O~ W N P O © 0 N O 0O » W N B O

SeealsoNewYork TimesCompany. SuperiorCourt, 51 Cal.3d 453, 456 (1990) (holding tha
while the absolute protection provided by CaliforniaOs shield lanay be overcomein a criminal
case based on a defendantOs constitutional rigfditdrial, there is no similar right sufficient
to overcone the shield ha in acivil persona injury action).

The Ninth Circuit went on to say O[w]e heidrarr that the journalistprivilege
recognized irBranzburgwas a Qpartial First Amendment shieldOthat protects journalists against
compelled disclosurein al judicia proceedings, civil and criminal alike. Farr, 522 F.2d at 467.
Neverthelessye stressedhatthe privilegeis qualified, not absoluteandheldthatthe processof
decidingwhetherthe privilegeis overcone requiresthat Otheclaimed First Amendment privilege
and the opposing need for disclosure be judiciayghed in light of the surrounding facts, ar
a balance struck to deteime where the paramant interest lies.O Id. at 46&kben5 F.3d
1292-93.

[I. CONCLUSION

The California approach resélas the paty endorsed by the Justice Depaatiy and
the methodology employed by state legislature and state and federal courts throughout the
country. This Court should hotHatthereis afedaal common-lawreporterOgrivilege andMr.
Wolf can not be held in contempt because he has asserted alid privilege under state and

federal law.

July 17, 2006 Respectfully Submitted
Siegel & Yee

By:

JOSE LUIS FUENTES, Attorney for
Joshua Wolf
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